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The Honorable Anne K. Quinlan 2\ Q ’5 /Z b
Acting Secretary

Surface Transportation Board

395 E Street, SW

Washington, D.C. 20423-0001

Re: Docket No. 42088 and Docket No. 42088 (Sub-No.1), Western Fuels
Association, Inc. and Basin Electric Power Cooperative, Inc. v.
BNSF Railway Co.

Dear Secretary Quinlan:

Enclosed for filing in the above-referenced proceeding, please find an
original and 20 copies of WFA/Basin’s Statement of Damages and Unopposed Petition
for an Order Directing Payment. Also enclosed for filing are three (3) copies of a
compact disc containing the filing. .

Please date stamp the extra copy of this cover letter and the enclosed
filing and return them to our messenger. Thank you for your attention to this matter.

Respectglly{ubmizd, )GIA/\

John H. LeSeur

An Attorney for Complainants
Enclosures
cc: Counsel for Defendant
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)
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and BASIN ELECTRIC POWER )
COOPERATIVE, INC. )
)

Complainants, ) Docket No. 42088
)

V. ) Docket No. 42088 (Sub-No. 1)
)
BNSF RAILWAY COMPANY )
)
Defendant. )
)
STATEMENT OF DAMAGES

AND UNOPPOSED PETITION FOR AN
ORDER DIRECTING PAYMENT

Complainants Western Fuels Association, Inc. and Basin Electric Power
Cooperative, Inc. (“WFA/Basin”) hereby submit their Statement of Damages and their
petition asking the Board to enter promptly a payment order. WFA/Basin calculate the
damages (reparations plus interest) due them in this proceeding to be $119,930,033.56
(through September 15, 2009). WFA/Basin have been authorized to state that BNSF
concurs with these calculations and does not oppose the entry of the requested payment

order. In support hereof, WFA/Basin state as follows:



BACKGROUND
In these proceedings, WFA/Basin challenged the maximum reasonableness
of BNSF Railway Company’s (“BNSF”) rates on coal traffic moving from the Wyoming
Powder River Basin (“PRB”) to the Laramie River Station. On February 18, 2009, the

STB served a decision (“February *09 Decision”) finding that BNSF exerted market

dominance over the issue traffic and that the challenged rates exceeded a reasonable
maximum. The Board also ordered BNSF to pay WFA/Basin reparations (with interest)
for shipments dating back to October 1, 2004. Id. at 31.

On March 10, 2009, WFA/Basin and BNSF filed a joint petition asking the
Board to correct technical and computational errors in the Board’s February *09
Decision. In a decision served on June 5, 2009 (“June 09 Decision™), the Board granted
the joint petition and modified the rate prescription and reparations award set forth in the
February *09 Decision.

On March 20, 2009, BNSF published a new schedule of common carrier
rates for application on the issue traffic. The Board found in its decision served on July

27,2009 (“July 09 Decision™) that these rates exceeded the maximum lawful levels

prescribed by the Board in its February 09 Decision, as modified in its June 09
Decision.

On August 26, 2009, BNSF published a revised schedule of common
carrier rates for application on the issue traffic. WFA/Basin advised BNSF at that time

that BNSF’s revised rate schedule comported with the Board’s February 09, June 09
-3-



and July ’09 decisions, as applied to transportation of the issue traffic in the third quarter

of 2009.

STATEMENT OF DAMAGES

Regulations promulgated at 49 C.F.R. Parts 1133 and 1141 govern the
determination of reparations and calculation of interest in cases where, as here, the Board
has found that reparations are due but has not fixed the specific amount to be paid. The
following Statement was prepared by WFA/Basin in accordance with the applicable
regulations.

1. Principal

The principal amount of reparations due WFA/Basin in this proceeding is
set forth below, generally in the format described at 49 C.F.R. Part 1133.2(a).

Date of Shipments/Delivery: The first coal shipment tendered by
WFA/Basin under the common carrier rates that were found unreasonable was shipped on
October 1, 2004 and the freight charges on this shipment were paid on October 26, 2004.
The last coal shipment tendered under the common carrier rates that were found
unreasonable was shipped on August 25, 2009, and freight charges on this shipment were
paid on August 31, 2009. A complete list of all shipments subject to this claim is set
forth in Attachment 1.

Car Initials and Numbers: Coal shipments subject to this claim all

moved in single trainloads, with each train bearing an identification number used, inter

-4-



alia, for billing purposes. A complete list of train numbers for all shipments subject to
this claim is set forth in Attachment 1.

Origins: Wyoming PRB Origins
Listed in Attachment 1

Destination: Laramie River Generating Station
(Moba Junction, WY)

Route: BNSF Direct
Commodity: Coal

Total Amount Paid: $298,559,495.80

Total Lawful Charges: $186,047,753.80

Reparations
(Excluding Interest): $112,511,742.00

The charges shown above were paid by WFA/Basin.

2.  Interest

The Board’s February *09 Decision specifically confirmed WFA/Basin’s
entitlement to interest on all reparations due from BNSF, with interest to be calculated
using the procedures set forth at 49 C.F.R. Part 1141. See February *09 Decision at 31.
Under these regulations, WFA/Basin are entitled to interest based upon the equivalent
coupon yield of 91-day U.S. Treasury Bills, as in effect on the first day of the quarter in
which the unlawful charge is paid, with interest compounded quarterly and the interest
rate updated as of the first day of all subsequent calendar quarters until reparations are

paid.



As shown in Attachment 1, application of the foregoing procedures
produces interest due WFA/Basin, through September 15, 2009, equal to $7,418,291.56
plus $649.94 per day after September 15, until September 30, 2009. Pursuant to 49
C.F.R. Part 1141, additional interest owed from October 1, 2009 until the date of
payment is based on the 91-day U.S. Treasury Bill Coupon equivalent yield for the
appropriate quarter, as published by the U.S. Department of the Treasury in the Treasury
Bulletin.

3. Certifications

The requisite certifications required under 49 C.F.R. Part 1133.2 from
WFA/Basin and BNSF are appended in Attachment 2. As shown in Attachment 2, BNSF
concurs with WFA/Basin’s reparation and interest calculations.

PETITION FOR AN ORDER
DIRECTING PAYMENT

49 U.S.C. § 11704(c)(2) mandates that when the Board makes an award of
damages in connection with a violation of one or more provisions of Subtitle IV, Part A
of Title 49, “the Board shall order the rail carrier to pay the amount awarded by a specific
date.” Id. WFA/Basin request that the Board enter an order directing BNSF to pay the
reparations and interest amounts set forth above. The total reparations and interest due,
as of September 15, 2009, equals $119,930,033.56, with interest thereafter accruing until

the date of payment in the manner set forth above.



WFA/Basin also request that the Board promptly enter the requested
payment order. The parties have agreed on the amount of damages currently due
WFA/Basin under the involved decisions; the requested payment order is unopposed,;
seven months have lapsed since the Board initially ordered rate relief in this case; and the
prompt entry of a payment order will help facilitate the return of the monies due to the
ultimate beneficiaries of the Board’s rate relief orders — the consumers that bore the

burden of the unreasonably high rates.

CONCLUSION
For reasons set forth above, WFA/Basin request the Board to issue
promptly an order directing BNSF to pay reparations and interest to WFA/Basin in the
amounts set forth above.
Respectfully submitted,
WESTERN FUELS ASSOCIATION, INC.

and BASIN ELECTRIC POWER
COOPERATIVE, INC.

By: John H. LeSeur dL (‘()

OF COUNSEL: Christopher A. Mills
Peter A. Pfohl
Daniel M. Jaffe

Slover & Loftus LLP Slover & Loftus LLP
1224 Seventeenth Street, N.W. 1224 Seventeenth Street, N.W.
Washington, D.C. 20036 Washington, D.C. 20036

(202) 347-7170

Dated: September 23, 2009 Their Attorneys
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Attachment 2
(page 1 of 2)
CERTIFICATION
Western Fuels Association, Inc., on behalf of itself and Basin
Electric Power Cooperative, Inc. (“WFA/Basin™), hereby certifies that the
forgoing Statement of Damages includes claims only on shipments covered by the
findings in the above-captioned dockets and contains no claim for reparations
previously filed with the Board by or on behalf of WFA/Basin or, so far as

WFA/Basin know, by or on behalf of any person, in any proceeding.

- L) hd
Western Fuels Association, Inc.™——

By: Mr. Murari P. Shrestha
Director of Engineering and Contracts
Western Fuels Association, Inc.
1100 West 116™ Avenue
Westminster, CO 80234

Dated: September 17, 2009



Attachment 2
(page 2 of 2)
CERTIFICATION
Western Fuels Association, Inc. and Basin Electric Power Cooperative, Inc.
have prepared a Statement of Damages in Docket Nos. 42088 and 42088 (Sub-No. 1).
This Statement of Damages calculates the total amount of reparations and interest due (as
of September 15, 2009) for covered shipments moving between October 1, 2004 and
August 25, 2009 to be $119,930,033.56. The undersigned hereby certifies that these
calculations have been checked against the records of BNSF Railway Company and
found correct.

Rl D

BNSF Railway Company
By: RN WD Bsdne
Vico Weendeod & CodnVMe ~

Dated: Septemberdd, 2009



CERTIFICATE OF SERVICE
I hereby certify that this 23nd day of September, 2009, I served copies of
WFA/Basin’s Statement of Damages and Unopposed Petition for an Order Directing
Payment by hand delivery on designated outside counsel for BNSF, as follows:

Samuel M. Sipe, Jr., Esq.
Anthony J. LaRocca, Esq.
Frederick J. Home, Esq.

Steptoe & Johnson, LLP

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Peter A. Pfohl



